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prev.dec.:  15397/09 JAI 782 USA 95 RELEX 1009 DATAPROTECT 69 ECOFIN 699
Subject : Draft Council Decision on the signing, on behalf of the Furopean Union, of an
Agreement between the European Union and the United States of America on the
processing and transfer of Financial Messaging Data from the European Union to
the United States for purposes of the Terrorist Finance Tracking Programme
("SWIFT" Agreement}
Introduction

Cn 27 July 2009, the Council adopted a mandate for (he Presidency to negotiate an Agreement
between the European Union and the United States of America on the processing and transfer of
Financial Messaging Data from the Furopean Union to the United States for purposes of the
Terrorist Finance Tracking Programme’. This mandate was adopted in view of the imminent
“redistnbution of the IT architecture™ of the provider of international financial payment messaging
data, likely to be designaled under such fiture Apgreement, SWIFT will move its “European zone™
transactions data from its US database to ils database in Eurcpe by the end of 2009,
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Following the adoption of the negotiation mandate, the Presidency, assisted by the Commission, has
held exploratory talks with the US delegation on 29 July and on 26 August 2009, A first round of
negotiations with the US delegation {consisting of representatives of the US Treasury, Justice and
State Department} took place in Washington DC on 9, 10 and 11 September 2009, A second
negotiations round took place in Brussels on 22, 23, 24 and 25 September. Following further
negotiation rounds which have been held in Brussels (13-15 October 2009) and Wasﬁingmn DC
(2-4 November 2009), the EU and US delegations have reached consensus on a draft agreement. |
()bviously this consensus is ad referendum, subject to political approval on both sides.

Mutual legal assistapce option
The negotiation guidelines that were given to the Presidency by the Council on 27 July 2009

required the Presidency to negotiale an Agreement in which “a public authority [would] he
design[at]ed with responsibilily to receive requests from the United States Departmenl of the
Treasury for financial payment messaging data”. Already during the discussions of the negotiation
mandate, it transpired that there was no obvious candidate for this “Authority”. The Presidency,
assisted by the Commission, scrutinised all possible options. Within the short timeframe within
which this Agreement had to be negotiated, it was impossible o envisage any legislative change
with regard to the powers or status of any such “Authority™, whether it is at EU level or at Member
State Jevel. Therefore the Presidency has negotiated a draft Agreement, which refers Lo the existing
mutnal legal assistance channels and the cxisting authorities responsible for the mutual legal
assistance request. At the JTIA Counsellors meeting of 9 November 2009, where various options

were discussed, there was consensus surrounding this opiion.

The mechanism provided for in the draft Agreement set out in Annex II te ihis note, refers to
Article § of the EUJ-US Agresment on mutual legal assistance of 25 June 2003, which wili enter into
force on 1 February 2010. This Apreement has been implemented at bilateral level between all
Member States and the United States of America. The US Treasury Department will, through the
US Department of Jusiice, makc requests to the central authority of the Member State where the
Designated Provider is based or where it stores its data, which will verify that thé request accords
with the EU-US Agreement and the applicable requirements of the bilateral mutual legal assistance

agreement.
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Long-term Agreement . _
This Agreement is, in accordance with the negotiation guidelines given to the Presidency, a short-

term Agreement. It will enter into force on 1 February 2010 (the date of entry into force of EU-US
Apreement on mutual legal assistance of 25 June 2003) and expire at the latest on 31 January 2011.
Under Article 218 TFEU, the Commission will have to make a recommendation to the Council
regarding a long-term Agreement. Several delegations have requested that a declaration be drawn
up regarding a European solution for such long-term Agreement. The Presidency will endeavour 10
draw up such declaration in good time, so that it can be adupted at the same time as the draft

Council Decision on signing of this Agreement.

The Presidency has equally taken note of the request that this long-term Agreement be signed in all
official languages of the European Union.

Draft Coupcil Decision on signing
Delegations find attached, in Annex [, a draft Council decision on sighing, and a draft declaration to

be made by the Europsan Union at the time of signing (identical to the declaration made by the
Furopean Union at the time of the signing of the 2007 EU-US PNR Agreement).

Further to the outcome of the JHA Counsellors meeting af 9 November 2009, delegations are
irvited to approve 1) the draft Council Decision on signing set out in Annex I and 2) the draft
EU-US Agreement set out in Annex I, so that these can be subjected 1o lowyer-linguist scruting in
time for the adoption on 30 November 2109,
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ANNEX [

COUNCIL DECISION (2009/.../CFSP/THA}
of

between the European Union and the United States of America on the processing and transfer
of Financial Messaging Data from the Enropean Union to the United States for purposes of

the Terrorist Finance Tracking Programme

THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty on European Union, and In particular Articles 24 and 38 thereof,

Whereas:

(13 On 27 July 2009 the Council decided to authorise the Presidency, assisted by the
Commission, to open pegotiations for an Agreement between the European Union and the
United States of America on the processing and transfer of Financial Messaging Pata from

the European Union to the United States for purposes of the Terrorist Finance Tracking
Programme. Those negotiations have been successful and a draft Agreement has been drawn

up,

(2)  This Agreement is important in ensuring that designated providers of international financial
payment messaging services make available to the US Treasury Department financial
payment messaging data stored in the territory of the European Union necessary for
preventing and c.nmbating terrorism and its financing, subject to strict compliance with

safepuards on privacy and the protection of personal data,

(33  The Agreement should be signed, subject to its conclusion at a later daie,
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